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NOTES

TRIBAL INJUSTICE: THE RED LAKE
COURT OF INDIAN OFFENSES
The success of any legal system depends upon its acceptance by the people to whom it applies. Insofar as the system
is an integrated part of the web of social norms developed
within a society's culture (with due exception for imposition
by some organized minority force), it will be accepted as
a parcel of habit-conduct patterns in the social heritage of
the people. The eternally primary function of law in any
society (despite the "rule of conduct" thinkers) being to
close any breach which has opened between grievance-bearers, and meanwhile to restrain individuals from the breach
of certain norms of either initial conduct or adjustment
which are deemed of vital importance by the society concerned, it follows in the main that the fewer the demands
that are made upon the law, the greater the good for the
society. Law-in-action exists only because less stringent
methods of control have failed to hold all persons in line or
in harmony, on points of moment. The extension of the sphere
and importance of observable law in the more highly developed societies is not in itself an index of social progress. It is
merely an index of a greater complexity of the society and
hence of the norms or imperatives to be observed, and hence,
finally, of an increasing difficulty in obtaining universal adherence to such norms. Conversely, this means that the less
call there is for law as law, and upon law as law (relative
to the degree of complexity of a society), the more successful is that society in attaining a smooth social functioning.'
I.

INTRODUCTION

Spotted Tail, a Sioux leader, appropriated the wife of a crippled
Sioux named Medicine Bear. He offered the offended husband a compensation for his loss. While these negotiations were proceeding, a
friend of Medicine Bear named Crow Dog transformed the matter
into a blood feud on August 5, 1881, by shooting the appropriator to
death. The murder occurred on the Rosebud Reservation in South
Dakota. Crow Dog was tried and convicted in the federal court, but
his attorney obtained a writ of habeas corpus from the Supreme
Court of the United States. The Court unanimously held that Crow
Dog in his relations with other Indians on the reservation, was gov1.
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erned by tribal law and was responsible only to tribal authorities.The Crow Dog incident and resulting Supreme Court decision revealed a dilemmatic interstice between traditional Indian justice and
that of the dominant society. The changes in life style and dependency of most tribes on the federal government usually resulted in
the breakdown of tribal legal systems creating a judicial vacuum
on most reservations. It is interesting to note that the federal government's initial response to this void was designed more to prohibit certain tribal practices- than to provide justice. The Report
of the Indian Justice Planning Project (1971) describes this dilemma as follows:
Falling upon the traditional justice system of the Indians with the cultural and traumatic effect of a bombshell
was the first effort of the white man to "outlaw certain of
the old heathenish dances, such as the sun-dance, scalpdance etc." and to prevent social activities that "are intended and calculated to stimulate the war-like passions." 8 This
"effort" in the area of Indian justice led to the creation of
Courts of Indian Offenses.
The Courts of Indian Offenses were nothing more than earlier
attempts by the Bureau of Indian Affairs4 to administer a "rough
and ready" form of Anglo-Saxon justice. These courts were characterized in the only reported case squarely upholding their legality
as "mere educational and disciplinary instrumentalities by which
the government of the United States is endeavoring to improve and
elevate the condition of these dependent tribes to whom it sustains
the relation of guardian. ' 5 One defense of their legality is the
doctrine that the Courts of Indian Offenses "derive their authority
'6
from the tribe rather than from Washington.
Whichever of these explanations is offered for the existence of
the Courts of Indian Offenses their establishment cannot be held to
have destroyed or limited the powers vested by existing law in the
Indian tribes over the province of law and order and the administration of civil and criminal justice.
II.

7
ESTABLISHMENT OF COURTS OF INDIAN OFFENSES

A.

BACKGROUND
The Courts of Indian Offenses were established by an adminis-

2. 1 T. 1HAAs, THE fNDIAN AND THE LAW 5 (1949).
8. 1888 SEc. or INTma. ANN. REP. Ser. 2190, P. XI.
4. Established in 1824 under the War Department. In 1849 it was moved to the
Department of the Interior, where it remains today. It will be referred to throughout
this note as the Bureau, the BIA or the Indian Service.
5. United States v. Clapox, 35 F. 575 (D. Ore. 1888). Of. Ex Parte Bi-a-Ill-le, 12
Ariz. 150, 100 P. 450 (1909).
6. Rice, The Position of the American Indian in the Law of the United States,
16 J. Comp. LEG. 78, 93 (1984).
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trative act of the Commissioner of Indian Affairs as a result of a
request by the Secretary of the Interior in 1883.1 Courts of Indian
Offenses were established where the Superintendent and Commissioner of Indian Affairs determined they were practical and desirable. The history of the development of the Courts of Indian Offenses suggests that the federal government's sense of priorities
left something to be desired. For example, the Indian police systems
were organized in 1878, 9 and not until 1883 did the federal government see fit to establish the court system, and not until 1888 did Congress see fit to appropriate any money to finance the courts. ° It
would seem that the federal government since the early days of the
Indian Service, has been police-oriented, and that the courts, which
are the heart of any system of justice, have been low in the order
of priorities for assistance in improving or expanding the law and
order system. Because of this, the courts presently are in the greatest need of renovation.
B.

MAJOR CRIMES ACT OF 1885

The Crow Dog decision"' is often referred to as the blood feud
that prompted Congress to pass the Major Crimes Act of 1885.12
This legislation provided for the trial and punishment of Indians committing murder, manslaughter, rape, assault with intent to kill, arson, burglary, and larceny. Later the crimes of incest, robbery, and
assault with a deadly weapon were added. 13 Together, they are
known as the "ten major crimes." These offenses, plus embezzlement of tribal funds 4 and the infringement of a few federal laws
applying to both Indians and non-Indians, constitute the only acts
of Indians against each other that are federal crimes.'15
III.
A.

THE RED LAKE COURT OF INDIAN OFFENSES
ESTABLISHMENT

The Red Lake Court of Indian Offenses was established in 18841
pursuant to regulations promulgated by the Bureau of Indian Af7. Courts of Indian Offenses should be distinguished from traditional courts which
existed formally or informally in nearly every tribe prior to the coming of the European
and tribal courts which were created by the Indian Reorganization Act of 1934. Act
of June 18, 1934, ch. 576, 48 Stat. 984, as amended, at 25 U.S.C. §§ 461-79 (1970).
8. 1883 SEC. OF INTEr ANN. REP. Ser. 2190.
9.
W. HAGEN, INDIAN POLICE AND JUDGES (1966).
10. Id. at 111.
11. Ex Parte Crow Dog, 109 U.S. 556 (1883).
12. Act of March 3, 1885, ch. 341, §9, 23 Stat. 385, as amended, 18 U.S.C. §§ 1163,
3242 (1970), upheld in United States v. Kagama, 118 U.S. 375 (1886).
13. Act of June 28, 1932, ch. 284, 47 Stat. 337 (codified at 18 U.S.C. §§ 1153, 3242
(1970).
14. Act of Aug. 1, 1956, Pub. L. No. 704871, 70 Stat. 792.
15. See e.g., 18 U.S.C. §§ 438, 1154-65, 1853 and 25 U.S.C. §§ 179, 202 (1970).
16. E. MITTELHOLTZ, HISTORICAL REviEW OF THE RED LAKE RESERVATION (1957).
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fairs. 1 7 These regulations provided guidelines for court organization
and procedure and an abbreviated criminal and civil code. In recruiting judges, the agent was directed to seek out Indians "intelligent, honest and upright, and of undoubted integrity." Aside from
that, the only qualification required was that prospective jurists not
be polygamists. The rules also stipulated that the court was to be
presided over by Indian judges, with the first three ranking officers
of the reservation police force to serve without compensation.' 8
The courts were to meet at least twice a month. The grant of
jurisdiction was extensive; a court could rule "upon all such questions as may be presented to it for consideration by the agent."' 9
The rules specifically assigned to the courts such offenses as the injurious phases of certain of the old heathenish dances mentioned
above, plural marriage, the interference of medicine men with the
civilization program, destruction of property following death, payment for the privilege of cohabiting with a female and intoxication
and the liquor traffic. In general, "the civil jurisdiction of such
of the Peace in the state
court shall be the same as that of a Justice
' 20
or territory where such court is located.
The original rules of court were amended on March 12, 1894, to
allow selection of judges from the body of the band. Provision was
also made for the disposition of funds collected as fines. It was
made an offense for an Indian to leave the reservation without permission of the agent. According to one Red Lake historian, 2' it was
common practice for the agent to bring trusted Indians from the
main agency at White Earth to hear and decide disputes between
tribal members. Presumably, these people were members of the
Indian police force at the White Earth Reservation. 22 One author
has said that these early proceedings were "more in the nature of
courts martial than civil courts and practically registered the decrees of the Indian agent. ' 2 Although appeals could be taken from
the court to the Indian Bureau, there is no record of any appeals
ever having been made.
On December 13, 1906, the first independent agency was established at Red Lake. 24 With a full time agent stationed at Red Lake,
17.
of the
18.
19.

20.

T. HAAS, supra note 2, at 6. These regulations were approved by the Secretary
Interior in 1883.
Id.
Id.

39

RULES FOR COURTS OF INDIAN OFFENSES

120 (1883).

21. Interview with Erwin F. Mittelholtz, Guidance Counselor, Minnesota Department
of Education, in Bemidji, Minnesota, December, 1969 [hereinafter cited as Mittelholtz
interview].
22. The White Earth Reservation is located In Becker, Clearwater and Mahnomen
counties in northwest Minnesota.
23. W. HAGEN, supra note 9, at 110.
24. E. MITTELHOLTZ, Supra note 16, at 42.
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the court was able to sit more frequently and local members of the
band were utilized as judges.
The revised regulations continued in force with little or no change
until new departmental regulations were approved by the Secretary
of the Interior on November 27, 1935.25 These regulations were the
result of the Indian Reorganization Act (IRA) of 193426 which was

enacted to reverse the allotment policy by imposing an indefinite
period of trusteeship and, among other things, provide machinery
by which local self-government groups could be organized. The Red
Lake Band, organized prior to the IRA, 27 saw no benefit from the
act for themselves and therefore rejected it, although one feature
of the act which the band did take advantage of was the "law and
order" code drafted by the BIA. 28 This code thus became the basis

for the judicial structure of the Red Lake Court of Indian Offenses.
B. TRIBAL CODE OF INDIAN OFFENSES
In 1952, the Red Lake Band of Chippewa Indians extensively revised its code of Indian offenses. The code is comprised of the following five chapters:

29

Chapter I-Rules of Court
Chapter II-Eighty sections dealing primarily with criminal law
Chapter III--Game and Fish, 8 sections
Chapter IV-Civil Actions, 15 sections
Chapter V-Domestic Relations, (includes probate), 6 sections
The code is presently in the process of revision and hopefully, this
revision will be completed "before the rivers cease their flow and
the grass its growth."3 0
In addition, an adoption ordinance (no. 1-65) was drafted by the
Red Lake Band in 1965 which provided for the adoption of Indian
residents of the Red Lake Reservation. This ordinance contains 13
sections, and is said3s to be desperately in need of revision because
of its inadequacy.
C. JURISDICTION
The rather confused pattern of jurisdiction on Indian reservations
25. T. HAAs, aupra note 2, at 6.
26. Act of June 18, 1934, ch. 576, 48 Stat. 984, as amended, at 25 U.S.C. §§ 461-79
(1970). See generally Comment, Tribal Self Government and the Indian Reorganization
Act of 1934, 70 MICH. L. REV. 955 (1972).
27. The Red Lake Band organized a General Council on April 13, 1918, to conduct
tribal administration. The initial tribal constitution was also adopted at that time, and
was revised in 1958. E. MITTELHOLTZ, supra note 16, at 83-87.
28. 25 C.F.R. §§ 11.1-11.306 (1968 Supp.).
29. Copies of the code and the Red Lake Band's constitution are on file at the
library of the University of North Dakota School of Law.
30. This choice of words is a satirical response to the phrase often used in treaties
with the Indians by the United States Government to depict the length of time the
Indians were to retain their lands.
31. Interview with a former BIA official who chose to remain anonymous.
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today is largely an outgrowth of their legal history, especially that
portion concerning original tribal sovereignty and its subsequent erosion. Since the tribes were sovereign, they were possessed of certain
criminal and civil jurisdiction which did not depend on a delegation
of power from the federal government.32 It was nevertheless clear
that the federal government, by the combined rights of conquest 3
and its own constitutional grant,34 had plenary power over Indian
Affairs and could regulate them to the extent Congress chose to do
so.35 Worcester v. Georgia3 6 made clear that the states had no regulatory authority over Indian Affairs unless that power was granted to
them by Congress.
While these basic principles are simple enough, the jurisdictional
morass that overlies them is not. Much of the confusion is caused
by three developments: (1) Congress has chosen to exercise only
part of its power, leaving other matters to the tribes and in some
cases granting regulatory power to the states; (2) the tribal authority
itself -has not been regarded as purely territorial, but has instead been
construed to apply only to Indians, or in some cases, to all matters
involving Indian self-government;- 7 and (3) the reservations are
not actually under the control of the states, but they do lie within
state boundaries, leaving the states with some power of regulation
over non-Indians38 and perhaps over Indians where such regulation
does not interfere with the rights of tribal self-government 9
The jurisdiction of the Red Lake Court of Indian Offenses ° may
be defined by two parameters-race and geography.," Non-Indians
are not subject to criminal or civil suit in the tribal court without
consent;4 2 a crime committed by a non-Indian on a reservation may,
'
however, be a federal offense,43
or prosecuted in state courts. 4
It is unsettled whether a non-Indian bringing a suit in tribal
5
court consents to counter-claims raised by an Indian defendant.4
32. Crosse, Criminal and Civil Jurisdiction in Indian Country, 4 ARIz. L, REV. 57
(1962).
33. Cherokee Nation v. Ga., 30 U.S. (5 Pet.) 1 (1831).
34. U.S. CONST. art. 1, §8, cl. 3.
35. United States v. Kagama, 118 U.S. 375 (1886).
36. 31 U.S. (6 Pet.) 515 (1832).
37. Williams v. Lee, 358 U.S. 217 (1958); Kane, Jurisdiation Over Indians and Indian Reservations, 6 ARIZ. L. Rzv. 237, 242-243 (1964).
38. Draper v. United States, 164 U.S. 240 (1896); United States v. McBratney, 104
U.S. 621 (1881).
39. Kennerly v. District Court of Mont., 400 U.S. 423 (1971) ; Williams v. Lee, 358
U.S. 217 (1958) ; Ghahate v. Bur. of Rev., 80 N.M. 98, 451 P.2d 1002 (1969).
40. The jurisdiction of this court is set out in 25 C.F.R. §11.22 (1968 Supp.).
41. See generally AsSOCIATION ON AMERICAN INDIAN ABTAIRs, FEDERAL INDIAN LAW
ch. 4 (rev. ed. 1958) [hereinafter cited as FEDERAL INDIAN LAw]; Cohen, Indian Rights
and the Federal Courts, 24 MINN. L. REv. 145 (1940); Note, The Indian: The Forgotten
American, 81 HI-Iv. L. REv. 1818 (1968).
42. FEDERAL INDIAN LAW 371.
43. Id. at 323-24.
44. In State of Minnesota v. Halthusen, 261 Minn. 536, 113 N.W.2d 180 (1962),
the court held that Minnesota has jurisdiction over crimes committed against non-Indians
by non-Indians on the Red Lake Reservation.
45. See Note, 81 I-ARv. L. REv. 1818 (1968), supra note 41, at 1819.
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Civil suits against band members who are reservation residents
may generally be brought only in tribal court, regardless of the situs
of the cause of action. 40 However, in practice, the tribal court is ineffective in enforcing its judgments and for all practical purposes,
most band members receive little or no satisfaction in bringing civil
cases before the court. As a result it is extremely difficult to bring
a civil matter to final adjudication.
In regard to criminal actions against band members, the tribal
courts have jurisdiction only over conduct occurring on the reservation,47 excluding the eleven major crimes over which federal courts
have been given exclusive jurisdiction." 8 Somewhat complicating
this jurisdictional no-mans-land is the fact that the Justice Depart49
ment has an unwritten policy of non-involvement in Indian cases.
The only cases that the United States Attorney normally prosecutes
are those in which a conviction appears to him to be quite likely. 50
D.

COMPOSITION

The Red Lake Court of Indian Offenses is composed of three
judges, all of whom are band members. To qualify, a judge must
be a tribal member with no felony record and have no convictions
for misdemeanors within the previous year. One of the three is
appointed chief judge while another is usually designated juvenile
judge. A judge's term and selection seems to be dependent upon
two criteria, tribal politics and availability of funds. Although the
BIA still has appointment authority, it is tribal politics, through
the council's confirmation power, which makes the ultimate decision.
The BIA furnishes a clerk of court who performs nearly all
clerical and administrative functions. Currently, four tribal members
are certified to practice before the court. 5 1 Their appearances are
usually in criminal matters since most members of the tribe feel
it rather futile to bring a civil action. Court facilities are in keeping
with the overall image and prestige the court commands on the
reservation-a small one roomer in the agency police station.
E. COURT INADEQUACIES
1. Education and Training: All three of the current judges
have received no formal higher education; none has received any
special education for their jobs. While they may be men of excellent
46. FDERAL INDIAN L&w 363-69.
47.
18 U.S.C. §1152 (1970).
48. 18 U.S.C. §1158 (1970).
49. Interview with Mr. Robert Renner, United States Attorney for Minneapolis District, November 21, 1969.
50. Id.

51.

The author is one of the four. Many of the comments in the remainder of this

note are based on personal observation of the Red Lake court.
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judgment, well acquainted with the people and their ways, they
are often not able to wed their practical knowledge with the operation
of the imposed court system. The result, more often than not, is a
misinformed application of the "legal" code with a disregard for
traditional values - the worst of both worlds. Despite the-fact that
the present judges are well aware of their inadequacies and shortcomings, and often express their desire for training in legal methodology, they are extremely reluctant to attend such training sessions.
2. Selection and Pay: Judges of the Red Lake Court of Indian
Offenses are appointed to indefinite terms by the agency superintendent with the approval of the tribal council. The "approval
of the tribal council" could be more accurately described as "at
the pleasure of the council," since judgeships are usually awarded
as part of the spoils system. Obviously, a judge whose tenure is
based on tribal politics tends to be extremely insecure and far
from independent. Recently, the band contracted with the BIA under
the Buy Indian Act 5 2 to pay the salary of the chief judge.5 3 The
other two judges are paid on a daily rate4 with the funds coming
from proceeds of the court. The low rate of pay makes it difficult
to get the most qualified people to take an appointment. The desirability of a tribal judgeship is further hampered by the low prestige,
due to lack of understanding of the judges' role, as well as the
fact that judges may incur some public resentment from their
judgments.
3. Lack of Independence: Perhaps the most fundamental problem of the tribal court is the total lack of judicial independence.
Perhaps the two most significant reasons for this lack of independence at Red Lake are the dictatorial regimes which have dominated
the political scene and the total dependence of the tribal judiciary
on the BIA's legal paternalism. It is an unusual case at Red Lake
when the agency superintendent or the tribal politicians do n-t
make their views known to the court. In cases beyond the judicial
competence of the tribal judges, and where the superintendent feels
the matter too controversial for local resolution, he or the chief
judge write the area solicitor for advice. 55
It would seem that the fact that the judges are paid indirectly
by the BIA through the Buy Indian Act, as well as the fact that
the agency furnishes facilities and all administrative help, would
52. Act of Nov. 2, 1921, ch. 115, 42 Stat. 208, (codified at 25 U.S.C. §13 (1970) ).
53. The Government service employment rating for the chief Judge is GS-5. The
salary is approximately $5,300 per year.
54. The present rate is $30.00 per day.
55. The area solicitor is an attorney employed by the Department of Interior, stationed
in Minneapolis, Minnesota, to render legal advice to the BIA, Department of the Interior,
and the Indian tribes In the area, T1i@ fglicitor is not allowed to furnish legal services
to individual Indians,
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bring the Red Lake Court under the Collif lower rule. 56 But it appears
that certain tribal politicians and BIA officials desire that the
court be maintained in its present incompetent state.
4. Administrative Problems: As mentioned above, the court
does not have its own clerk, and has to rely on the BIA police clerk,
part-time, for all record keeping. While -the court keeps a docket,
there is no standard record which permits meaningful studies of
repeating offenders, the nature of the court's business, or many
other elementary matters. The handling of money received from
fines also appears to be done in a slipshod manner and is a source
of potential embarrassment, or worse, for courts and clerks.
5. Lack of Precedent: The Red Lake Court of Indian Offenses
is not a court of record. Consequently, when a judge is faced with
a legal problem he has no way of knowing which other judges
have been faced with the same problem and what they have done
about it. Since there is a high turnover in judges, yielding to pressure groups, the same type of case may even be decided differently
from year to year. There is a clear need for reporting of unusual
or significant cases arising in court, for making this reporting
available to all judges, and for instruction of all judges in the
use of precedent. It is unclear what the court's reaction would
be to one of the parties to a suit recording all proceedings.
6. Appeals: Despite the fact that the rules of court provide
for appeal of all court decisions, there is no appeal system which
operates in practice. An examination of pertinent records reveals
that there has never been an appeal taken from a tribal court
judgment. Even if the appeals system were activated, it provides
for the original trial judge and his two associates to hear the
case, so that the trial judge would preside over the appeal of his
own decision.
7. Alcohol Problem: Perhaps the greatest defect of the tribal
code is that it deals with alcohol problems solely as criminal
offenses. This approach has not proved overwhelmingly successful
in non-Indian society, and it is even less so in the typical tribal
setting, where extreme social disorganization exacerbates the alcohol
problem.
In 1952, a local-option system was substituted for the statutory
ban on the sale or use of alcohol on reservations.5 7 The processing
or introduction of intoxicating liquor into a reservation where the
tribe has not by ordinance permitted liquor to enter is still a federal
offense, whether committed by an Indian or non-Indian.58 Article
56. Collflower v. Garland, 342 F.2d 369 (9th Cir. 1965).
57. 18 U.S.C. §1161 (1970).
SSB. Id,
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45 of the Red Lake Code of Indian Offenses prohibits the possession
of alcoholic beverages on the reservation. It is true, of course, that
alcoholism is often a serious problem among Indians--crimes associated with drinking constitute most of the criminal charges involving
Indians.5 9
Reservation prohibition not only has been ineffective in preventing access to alcohol, but has contributed to the problem. As was
the case with the national prohibition, there is widespread disrespect
for the law, an unwillingness on the part of reservation officials
to enforce it, easy access to bootleg liquor and development of
groups economically interested in retention of the law. It is ludicrous
to consider that the only legal way in which a tribal member can
bring liquor on the reservation is in his stomach. The necessity
of consuming a purchase before returning to the reservation contributes to the incidence of drunkenness, as well as that of driving
while intoxicated. Residents of the reservation are forced to drive
twenty-five miles one way in order to purchase strong beer or
hard liquor.
It is common knowledge on the Red Lake Reservation that
members of the tribal council have for some time dealt in the
bootleg liquor traffic" and are protected from prosecution by the
present tribal chairman.
8. Due Process: The greatest shortcoming and most basic criticism of the court is its nearly total disregard for due process
of law. The court is notorious for giving improper notice. There
have been numerous cases in which judges have failed to allow
parties to present testimony and evidence in their behalf. In one
case the judge would not even let the defendant deny or answer
allegations presented by his opponent. It is this type of proceeding
which has caused the court to lose respect on the reservation and
has prompted many to refer to it as a "Kangaroo Court."6 1
Since the passage of the Indian Civil Rights Act of 1968,62 the
court, tribal and BIA officials have been extremely sensitive to any
threat to enforce provisions of the act in court proceedings. For example, Title II of the act provides, in substance, that no Indian tribe
in exercising its power of local self-government may engage in any
action (with certain important exceptions) which the federal or
59.

COURTS OF THE NAVA.O TRM, 1966 Axw. REP.
60. This normally involves the wholesale purchase of cheap wine at contiguous establishments and their retail upon the reservation. The sale of wholesale alcohol to
Juveniles has greatly complicated the problem.
61. Webster's Seventh New Collegiate Dictionary defines "Kangaroo Court" as follows:
"1. A mock court in which the principles of law and Justice are disregarded or perverted. 2. A court characterized by irresponsible, unauthorized or irregular status or
procedures."
62. Act of April 11, 1968, 82 Stat. 77, 25 U.S.C. 1§1301-1303 (1970). Other provisions
of the act and their implications for the Red Lake court are discussed rnprm
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state governments are prohibited from undertaking by the first ten
and fourteenth amendments to the Constitution. The resultant effect
on the Red Lake Court of Indian Offenses is that it will have to
administer standards of "due process of law," e.g., it will have
to honor the privilege against self-incrimination and protect against
convictions based on an illegal search and seizure. As of the time
of this writing, no provision of the act has been utilized in any
proceeding on the Red Lake Reservation.
9. Cultural and Traditional Influences: Although it has been
seen that the primary reason for establishing courts of Indian
Offenses was: to prohibit certain tribal customs and mannerisms,
ironically, today they are defended principally on the ground that
they preserve traditional ways. Whenever there is any talk or effort
to reform or modernize the Red Lake court, the traditionalists, those
whom it benefits, are the first to the lines to preserve and protect
the culture and traditions of the Red Lake Chippewa. This is amusing since a substantial amount of historical and legal research has
failed to uncover any semblance of a pre-Anglo legal system of the
Red Lake Band.6 8 It seems instead that the tribal groups that
defend the court on the above grounds do so primarily to protect,
or in some way justify, the court's incompetency.
10. Lack of Means to Enforce Court Judgments: Another serious shortcoming off the Red Lake court is its inability to enforce
judgments. Perhaps no other shortcoming has led to more widespread disrespect and outright contempt for the court. Nothing is
more frustrating to a successful litigant than to have been adjudicated relief and find that it is worthless. This factor has obviously
added to the present law enforcement problem on the reservation.
11. Use of State Law in Tribal Court: The classic principle is
that states have no jurisdiction over Indians on the reservations
in the absence of an explicit grant by Congress, because federal
power is exclusive. 64 Although there are two provisions of the tribal
code which provide for the use of state law in court proceedings, 5
in practice they have little utility. As a matter of political expediency,
any mention of applying Minnesota law in the tribal court brings
a loud hue and cry from those who claim that it is a step toward
state control and termination. This author considers this ludicrous
as the recent policy of the federal government and three recent
63. Lawrence, The Legal System of the Red Lake Reservation 4 (unpublished 1970),
a copy of this paper is on file at the library of the University of North Dakota School
of Law.
64. FEDEIAL INMIAN LAw 501.
65. Ch.2, §37; Ch.5, § 2.
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Minnesota Supreme Court decisions" have all pointed toward giving
the band more autonomy over local affairs.
The most detrimental aspect of the inability of the State of
Minnesota to enforce its judgments on the Red Lake Reservation
is what is referred to by many as the creation of a "debtor's
paradise." Probably the most notorious for non-payment of debts
and the passing of bad checks is the present tribal chairman. His
disregard for his debts has set an example that has destroyed nearly
all extensions of credit to reservation residents.
Another consequence of this jurisdictional jungle is the fact that
there is no "full faith and credit" extended to tribal court judgments.
However, there is a 195,0 Arizona Supreme Court decision 67 which
upheld a judgment of the Navaho tribal court. Obviously, also a concern 'here is the matter of the court's competence or lack of it.
12. Federal Review: Until recently, the decisions of the tribal
court have not been subject to federal review.e8 In Colliflower
v. Garland, 9 however, the Ninth Circuit held that federal habeas
corpus was available to test an imprisonment ordered by the Fort
Belknap Court of Indian Offenses.7 0 The court reasoned that the
relationship between the Fort Belknap Court and the federal government, as defined in part by the historical development of the
court, was such that the court had become a federal agency and
therefore amenable to some form of federal review. It would seem
that the historical development of the Red Lake Court sufficiently
parallels that of Fort Belknap. In addition, the recent contract between the Red Lake Band and the BIA to fund judges' salaries and
court expenses would keep it within the Colliflower rationale.
13. Lack of Federal Prosecution: On the evening of May 22,
1971, the Superintendent of Schools of Red Lake School District
Number 38 took his seven-year-old son for a ride on his Honda.
While turning his Honda around near the Littlerock Community
Center he was knocked from his bike and beaten up by six juveniles.
After receiving no satisfaction from tribal authorities he telephoned
the United States Attorney, who initiated an investigation into the
matter. The finding of the investigation was that there was no
federal jurisdiction and the matter was entirely tribal. The tribal
court promptly heard the case and sentenced the culprits to sixmonth suspended sentences and a fine which was never paid. This
incident vividly points out the serious gap in the law enforcement
66. Comm. of Taxation v. Brun, 286 Minn. 43, 174 N.W.2d 120 (1970); Sigana v.
Bailey, 282 Minn. 867, 164 N.W.2d 886 (1969) ; State v. Lussier, 269 Minn, 182, 130
N.W.2d 488 (1964).
67. Begay v. Miller, 70 Ariz. 380, 222 P.2d 624 (1950).
68. See e.g., Iron Crow v. Oglala Sioux Tribe, 231 F.2d 89 (8th Cir. 1956).
69. 342 F.2d 369 (9th Cir. 1965).
70. Fort Belknap Reservation is located In northeentral Montana.
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structure of the Red Lake Reservation. The inability to obtain
federal prosecution in the lesser felony crimes has probably helped
to promote juvenile delinquency and lawlessness on the reservation.
14. Lack of Impartiality of Judges: One of the serious problems
that haunts the court is the lack of impartiality of tribal judges.
Biases and prejudices are open and flagrant. Tribal politicians,
BIA administrators, relatives of the court and other factors all
influence the court's decisions. Interestingly, a nephew of the chief
judge acts as law counsel and it is a rare case where that judge
disqualifies himself. In those cases where there are pressure
groups on both sides, the controversy is usually delayed until forgotten or one group is out of town and then a surreptitious judgment
is rendered. With no enforcement mechanism on the reservation
the other side merely ignores the judgment, therefore making the
whole process meaningless.
A favorite tactic employed by the court to assure the outcome
it desires is to notify only the party whom it feels should prevail,
of the date and time of adjudication. Obviously, the lack of presence
of the adversary allows the court to resolve the dispute in an amiable
atmosphere.
15. Lack of Incarceration Facilities: The only incarceration
facilities on the Red Lake Reservation are two cells in the basement
of the police station. One former law enforcement official speaks
of the structure's inadequacy by his continued reference to it as
the "hole." Naturally, there has been great reluctance on the part
of judges and law enforcement officials to detain anyone there
for more than a few hours. Recently, the band contracted with
the county of Beltrami to house those committed for more than
seven days. This, has alleviated the problem of facilities for adults.
However, only minors who have committed a felony, which is
a federal offense, are committed to the county jail. This inability
to isolate the problem juvenile from his peers has undoubtedly
contributed to the present juvenile problem on the reservation.
Juvenile delinquency is considered to be the number one law enforcement problem at Red Lake. The court's nearly complete incompetency in dealing with this problem is readily apparent on the reservation.
16. Drugs: Despite the fact that the BIA and tribal officials
deny it, the drug problem has also reached the Red Lake Reservation. No doubt the high mobility of tribal members between the
reservation and the Minneapolis metropolitan area has been the
prime cause in the introduction of drug traffic at Red Lake. Evidence
of its seriousness may be demonstrated by the drug related deaths
of three juveniles which occurred on the reservation last year. All
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three deaths were the result of overdoses of heroin or other drugs.
On March 18, 1972, a seventeen year old girl was found dead
at the base of the water tower in Red Lake. As is the normal case
on the reservation, the incident was purposely hushed up by the
tribe and the BIA, and left to a quiet, perfunctory investigation
by the FBI. Since the reservation is a closed society, outside news
media are nearly totally banned from coverage of such incidents.
According to information furnished to this author, there have been
at least seven unsolved homicides on the Red Lake Reservation
in the past twenty years. 71 Speculation characterizes the most recent
incident as a drug-related homicide. It appears that the local drug
pushers, who are generally known to most reservation residents,
are like the bootleggers-immune from prosecution.
17. Apathy: Perhaps the most unacceptable aspect of the incompetencies of the Red Lake Court of Indian Offenses, and its
resulting adverse effect on the entire legal system and law enforcement process, is the nearly total apathy displayed by the BIA, tribal
officials, the federal bureaucracy and far too many members of
the band itself. It seems as though there is a concerted effort on
the part of the BIA and tribal officials to maintain the court in its
present inadequate state.
An attempt to apply for an OEO legal services project 72 for
7
the Red Lake Reservation was blocked by the tribal chairman. 1
It has become a fact of reservation life today that Indians have
now replaced non-Indians as the prime exploiters of their own
people. As another tribal member recently mentioned to this writer,
it is now a case of Indians holding other Indians back. A recent
example of this situation occurred when the governor of Minnesota
was considering the appointment of an Indian to head a state
department. After a search of qualified individuals and a series
of interviews with available candidates, it seemed as though the
Governor's Office had found a potential appointee. When the word
was passed by way of the "moccasin vine, ' ' 74 the Red Lake tribal
chairman and another of equal stature campaigned against the
appointment. The result was that a non-Indian was appointed. This
apathy is further demonstrated by the fact that despite the passage
of the Indian Civil Rights Act of 1968, its provisions have yet
to be introduced on the reservation. In fact, one of the court
judges went so far as to threaten an attorney from a nearby com71. Interview with a tribal official who chose to remain anonymous.
72. Interview with James E. Lawrence, former Director, Community Action Program,
December, 1971.
73. Id. The only way the chairman would have approved the project was if it could
have been operated by the tribal attorney from his offioe in Duluth, Minnesota. This
is a distance of approximately 200 miles from the reservation.
74. The Indian version of the "grape vine."
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munity with incarceration in the tribal jail if he appeared in court
7
representing a tribal member. 5
The people's apathy may be explained, more or less, as a conditioned phenomena. This phenomena developed over a period of
many years in which the people had little or nothing to say about
their fate and humbly and without hesitation accepted the offerings
of the Indian Bureau. This conditioned apathy continues to this
day and has now carried over into the manner in which the tribal
council manages their affairs. Despite the fact that their affairs
and resources are plagued by corrupt, irresponsible and self-interested officials, they feel it is not the way of the Indian to rebel.
When you add this brand of management to the usual inefficiency
and incompetence of the BIA, it is easier to understand the Red
Lake situation.
18. Failure of the Court to Achieve Objectives: The contemporary scene on the Red Lake Reservation is an existing testimonial
to the fact that even the most basic object of Secretary Teller
in establishing the courts of Indian Offenses was never achieved.
In addition to the inadequacies of this court, there are still practicing medicine men on the reservation. Other traditional mannerisms, such as the nature language, dance, beadwork, religion and
others have been revived, in some cases from near extinction.
Today many of these mannerisms are in the vogue and fashion
among the young. It is no wonder that a court, which was inadequate to deal with the reservation judicial problems in 1884, is
totally incompetent to cope with the complex problems it now
faces on the Red Lake Reservation.
IV. CASE STUDIES
A. NUMBER ONE
On June 26, 1971, at an intersection in the community of Redby
on the Red Lake Reservation, a motorcycle collided with a car.
The driver of the cycle was a 14 year old boy who was accompanied
by a girl of about the same age. The cycle driver sustained a
broken leg and some internal injuries while the girl was not seriously
injured. The damages to the cycle amounted to $450.00. The driver
and single passenger of the car were uninjured although the vehicle
sustained $750.00 damage. The cause of the accident is still in
dispute, but it seems that the cycle ran into the car.
On the day of the accident, the parents of the cycle driver
filed criminal complaints against both the driver7 6 and the passen75. The attorney is a member of the Beltrami County Bar and practices law in
BemidJi, Minnesota.
76. Pursuant to ch.2, §21, Red Lake Code of Indian Offenses.
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ger 77 of the automobile. There was no claim in the complaints
for personal injuries or property damage. The criminal charges
against the defendants were highly unusual in light of the fact
that the investigating officer did not issue a citation to either party.
Whether complainant did in fact allege damage to the cycle is
not clear. Perhaps the unusual procedure of this case can be explained by the fact that the father of the injured boy is a nephew
of the chief judge and also acts as lay counsel before the court.
The first four times the court was scheduled to adjudicate
the case, the plaintiff did not appear and the fifth time the judge
did not. Finally, at the sixth scheduled time all parties were present.
During the proceeding, the court clearly showed its bias on the
side of the plaintiff, as the defendants were not allowed to answer
questions or present their side of the controversy. According to
witnesses of the accident, one of the reservation police officers
who investigated the accident perjured himself on behalf of the
plaintiff. The court found the defendant liable and awarded damages
of $450.00 to the plaintiff.
The defendants then appealed to this writer for help and when
all the facts and evidence were assembled, the advice given to
the defendants was to file a cross-complaint asking for damages
to the car and to ask for a jury trial.
In examining the facts of the accident, it appeared that a very
definite question of jurisdiction was presented. In 1904, the Red Lake
Band ceded 320 acres to the United States Government to establish
a railroad7 8 line from Bemidji, Minnesota, to Redby. Nearly the
entire acreage was situated in and around the village of Redby.
Since train service was terminated in approximately 1935, the ceded
acreage is in what is now considered checkerboard ownership. Individual Indians and non-Indians still own some parcels while others
have been restored to the band. It is the author's belief that
the site of the accident is in private ownership and therefore under
the jurisdiction of the County of Beltrami.
The hearing on the cross-complaint was set for a Friday in
August at which time this writer was to represent the cross-complainant. Due to other commitments on that date, this author was forced
to request a delay until the following Monday. The judge denied
this request for apparent reasons. The author then retained an
attorney from Bemidji, Minnesota, to appear for him. The attorney
called the tribal judge to ask the time of the hearing and other
pertinent information and was promptly informed that if he came
to the reservation, he would be thrown in jail and would not
77.
78.

Pursuant to ch.2, §35, Red Lake Code of Indian Offenses.
Act of Feb. 20, 1904, Pub. L. No. 33-23, ch. 161, 33 Stat. 46.
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be allowed to appear in court. Shortly thereafter, the attorney
was at the tribal courtroom, but denied entrance. However, when
the plaintiff saw the attorney arrive, he got into his car and
drove off. The appearance of the attorney nearly sent everyone
connected with the court into panic and completely frustrated the
operation of the court. The matter has received no further adjudication to this day.
B.

CASE STUDY NUMBER TWO

Another interesting case occurred during the Christmas season
of 1971. On the night in question, a tribal member residing in a community contiguous to the reservation went to the village of Red
Lake to visit relatives and spend the night. Shortly after all of the
occupants of the house had gone to bed, there was a pounding at
the door and when it was opened, six juveniles forced their entry.
A fight ensued between a male occupant of the house and the juveniles, which ended with the defender unconscious. The juveniles
victimized the other occupants, females and children, broke a mirror
and did other damage to the home, stole one purse, and then
left. The police were notified immediately and complaints were
filed against the juveniles for breaking and entering, damage to
property, theft, and assault and battery. Shortly thereafter, the
complainants were threatened with bodily harm if they did not drop
the charges.7 9 As one of the juveniles was the son of the tribal
secretary it was obvious that the court was not equal to the task.
The complainant asked this writer for advice which resulted in a
telephone call to the presiding judge. The judge's response was that
justice would be done and shortly thereafter the complainants were
awarded a $75.00 judgment. Naturally, the judgment was never
collected and the matter was laid to rest. The juveniles were
never charged with any criminal violation nor was any charge
ever contemplated.
V. THE 1968 INDIAN CIVIL RIGHTS ACT
A. GENERAL
In 1968, Congress, exercising its plenary authority over Indian
tribes, enacted the Indian Bill of Rights as part of the Civil Rights
Act.80 In areas where the courts had been unwilling to find tribal
power restricted by the Constitution, Congress statutorily imposed
on tribal governments a list of specific restraints consisting almost
entirely of language copied verbatim from the Constitution, mainly
from the Bill of Rights.
79.
80.

Interview with complaining witness who chose to remain anonymous.
Act of April 11, 1968, 82 Stat. 77, 25 U.S.C. §§1301-1303 (1970).
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For reservation Indians, tribal sovereignty is not an abstract
concept, cultural relic, or even a vanishing institution. On the reservation, the tribe represents to its members not only the local
government, but also a dominant force in their economic and social
lives. Its powers include the authority to define conditions of tribal
members, to regulate domestic relations of membership, to prescribe
rules of inheritance, to levy taxes, to regulate property within
the jurisdiction of the tribe, to control the conduct of members
by tribal legislation, to administer justice, and to determine allocation of communally-owned wealth. Thus the tribal government exercises the most important governmental power for most reservation
Indians. Moreover, the actions of tribal government frequently exceed
the constitutional limits imposed on state and federal governments.
When the Senate Subcommittee on Constitutional Rights discovered that reservation Indians were not accorded the same rights,
privileges and immunities by their tribal governments as was required of the state and federal governments, their reaction was
not whether to act, but rather how far and how fast to proceed. 81
The 1968 Indian Bill of Rights, in language copied from the
Constitution, enumerates specific rights that are not to be abridged
by tribal governments. The bulk of the statute incorporates amendments one and four through eight of the Bill of Rights, with the
following variations: establishment of religion is not prohibited;
the right to council is guaranteed only at the defendant's own expense; and, complementing the statute's limitation of Indian Courts
to criminal penalties of six months and $500.00 for one offense,
there is no right to indictment by a grand jury, and the petit
jury right assures a jury of six members in all cases involving
8 2
the possibility of imprisonment.
In addition to language from the Bill of Rights, two other
Constitutional word formulas are included: the requirement that
the tribe not "deny to any person within its jurisdiction the equal
protection of the laws"8 13 and the prohibition against bills of attainder and ex post facto laws.8 4 Although the writ of habeas corpus
is the only remedy mentioned in the act, courts, in a number of
recent decisions, have implied that appropriate remedies exist to
effectuate the purpose of Congress. If no remedy other than a
writ of habeas corpus were available, a large portion of the rights
guaranteed by the statute would be unprotected and therefore ineffectual. For instance, exclusion of members from the reservation
81.
82.
83.
84.

S. 961, 89th
Act of June
U.S. CONST.
U.S. CONST

Cong., 1st Sess. (1965).
2, 1924, 43 Stat. 253, (codified at 8 U.S.C. § 202 (1970)).
amend. XIV, §1.
%rt.I, §§9, 10.
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or revocation of tribal membership rights, discriminatory allocation
of communal resources, prevention of certain religious practices
on the reservation, and the taking of private property for public
use without just compensation would be infringements of rights
declared by the statute that would receive little or no protection
from the habeas corpus provision. Lack of other remedies would
8 5
clearly defeat Congressional purpose.
Title II of the act directs the Secretary of the Interior to prepare and recommend to the Congress a model code governing
the administration of justice by courts of Indian Offenses on Indian
reservations. As of the date of this writing this has not been
accomplished.
B.

IMPLICATIONS FOR THE RED LAKE COURT OF INDIAN
OFFENSES

The Indian Civil Rights Act of 1968 has far reaching implications
for the Red Lake Court of Indian Offenses. In view of the current
operational problems and inadequacies of the court, it is hard
to justify the court's continued existence in its present state. With
the argument that the court dispenses justice according to tribal
tradition and culture now moribund, there really isn't any justification to preserve the court. The requirements of due process
alone should be sufficient to upgrade the court's overall competency.
Naturally, the traditionalists, the romantics, and those with
vested interests in the present court will set forth the hue and cry
of the tribal sovereignty argument. The argument goes as follows:
the tribe as sovereign over its domain is the sole authority in
determining the nature and power of the judicial system as well
as everything else. This argument dissipates in view of the fact
that all tribal legislation must first be approved by the BIA to
become effective, and the realization that no tribe could long exist
without federal aid. These two characteristics of present day
tribal life fall far short of the sovereignty of an "autonomous
state." Also, the band's adoption of a supposedly democratic form
of government and its insistence upon possessing all the attributes
of a democracy should be taken into consideration in operating
a court of justice.
The three generally accepted arguments for tribal courts are
as follows: (1) the effective application of a different law may
require a specialized judge; (2) only Indian courts render justice
equitably to Indians; and to many Indians, (3) "Indian justice"
85. "[Ilt is the duty of
necessary to make effective
426, 433 (1964). It has been
v. LalRose, 335 F. Supp. 715

the
the
held
(D.

courts to be alert to provide such remedies as are
Congressional purpose." J. I. Case v. Borak, 377 U.S.
proper to imply a civil remedy under the Act. Solomon
Neb. 1971).
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is distinct from "white justice" since it represents a special concern
for the individual before the court. These arguments have some
validity, but when a person's liberty is at stake, the paramount
concern should be for the defendant's constitutional rights and not
for some anachronistic notion of fairness.8 6
It seems to this writer that the Court of Indian Offenses could
be upgraded to comply with the Civil Rights Act of 1968 without
diminshing the present state of tribal sovereignty of the Red Lake
Band.
VI.

CONCLUSION

It is an ironic twist of fate that a court which was originally
designed to eradicate the historic way of life of the Indian people
is now defended by many as a preserver of tradition. The only
explanation for this dichotomy is that many Indian cultures are
so diluted with non-Indian ways that what remains is a bastardized
culture.
The reservation system itself in America is a dilemmatic anachronism, a crude attempt at pacification doomed to failure from
its inception. Today that failure haunts the American scene and
is now nurtured by the conscience of the American people. As in
the past, the federal government's policy in dealing with Indians
and Indian affairs is anomalously naive, vacillating from policy
to policy, from administration to administration. The result of this
pendant approach is that the government is only becoming more
deeply enmeshed in a quagmire that neither it nor the Indian
people can much longer endure. Unfortunately, the perennial losers
in this episode of American history are the Indian people, who have
grown apathetic to the decisions on their fate emanating from
Washington. Despite the recent proliferation of spending programs
on reservations, as well as elsewhere in this country, more designed
to pacify than rehabilitate, the fate of the vanishing American
has been decided. The final chapter of this purely American drama
will conclude when those of the dominant society tire of their
current infatuation with the noble savage.
It is obvious that the present constitution and operation of
the Red Lake Court of Indian Offenses is in desperate need of overhaul. Taking into consideration the many inadequacies, it seems
doubtful that the present court structure could be renovated or
upgraded to comply with the Indian Civil Rights Act of 1968. No
doubt in the near future, the Red Lake court will be confronted
with the provisions of this act.
86.

Lawrence, supra note 63, at 25.
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It is apparent that the inadequacies of the court and its ineffectiveness in enforcing its judgments have contributed to the deterioration of present day tribal life. In fact, conditions have become
so bad that the present Red Lake Agency (BIA) Superintendent
will not reside with his family on the reservation despite the availability of government quarters and a tribal resolution requiring
such residency.
It is the author's opinion that the present Red Lake Court
of Indian Offenses should be replaced by an entirely new court,
independent of both the BIA and tribal pressure groups. A court
of increased jurisdiction should be established in its place. The
new court should have jurisdiction over all tribal and federal offenses and sufficient authority to enforce its judgments. The court
should be staffed by attorneys, both as judges and counsel and
should utilize tribal members in all other positions. Initially the
court could continue to utilize the present position created through
the Buy Indian Act. Other BIA funds could be used by changing
a few priorities. Certainly the BIA could eliminate a few unnecessary junkets, conferences, or a road or two through the aboriginal
wilderness. The tribe could also assist by establishing a legal services project on the reservation and better utilizing the $16,000 retainer
it pays to the current tribal attorney. Attorneys from adjacent
communities or possibly the nearby Federal Magistrate, could act
as judges. Another possibility would be the use of federal judges
from the Minnesota District Court. Also, it isn't too far-fetched
to think that in the not too distant future, Indian attorneys could
attain federal judgeship and be utilized specifically for Indian courts.
Obviously there would be complications to be worked out in setting
up a court of this nature, but looking at the other alternative
makes it appear te only way out.
WILLIAM J.
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